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RECE’\/ED May 27, 1998
Magalie Roman Salas

Secretary

Federal Communications Commission
1919 M Street, N.W. Room 222
Washington, D. C. 20554

RE: NextWave Telecom, Inc.
Petition for Stay
WT Docket No. 97-82

Dear Secretary Salas:

OnQue Communications, Incorporated (ONQ") is a C and F block PCS license holder
for nine BTA markets within Oklahoma, Texas, Arkansas and Washington State. ONQ
fully agrees with and supports the recent petition for stay, filed by Nextwave Telecom,
Inc (“NextWave”), May 22, 1998. ONQ strongly adheres to the facts stressed in the
filing that C block licensees cannot make an informed decision due to modifications of
current FCC regulations (FCC 97-413), inter-departmental procedures between the
Department of Justice and the FCC as well as the recent rulings regarding the Pocket
and GWI bankruptcy proceedings. Unless and until these issues are resolved, no
informed decision can be made by C block licensees.

ONQ requests that the FCC stay the C block “Election Date” of June 8, 1998 until all of
the issues stressed in NextWave's filing have been resolved and enough time has been

given to C block licensees to consider these resolutions so they can make an informed
decision.



Without the benefit of addressing these important issues prior to making a decision, C
block licensees will suffer irreparable harm by choosing from a menu of options in which
there is no complete foundational structure.

Sincerely,

Vi,

Charles C. Curtis
President

ATTACHMENT
CCClcce

cc: Chairman William Kennard
Commissioner Susan Ness
Commissioner Gloria Tristani
Commissioner Harold Furchtgott-Roth
Commissioner Michael Powell
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STOARY

NextWave Telecom Inc. (“NextWave™) rcspectﬁ:!lyrequessthatthe Commission stay the
C block "Election Date” of June &, 1998. For the reasons set fosth herein, the Election Date
be stayed until a date not less than thirty days following: (1) resolution of procedural amd
substantive issues conceming the role of the U.S. Department of Justice (“DOI”) in
implementing the alternative financing options the Commission has adopted i this
MmWMmmmmmmmm
ms;ma)cmﬁonﬂacﬁonmgmm:mompmmminmm
bankruptcy proceeding and the recent federal bankmptcy comt ruling involving General
Wireless, Inc, (GW#7 Decision), establishes a framewock of options for C block licensees that
promotes the build out of their competitive PCS nerworks aod elimminates distorted

incentives 1o seek alternaiive fmancing arrangements in bankraptey.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

PR s

Amendment of the Commission's
Rules Regarding Installment
Payment Financing For Personal
Communications Serv:.cas (Pcs)

WT Docket No. 57-82

Licensees ‘
PETITION FOR_STAY
NextWave Telecom Inc. (NextWave)® hereby respectfully

requests, pursuant to Section 1.41 of the Commission's rules, 47
C.F.R. 1.41 and Section 416(b) of the Communications Act, &7 USC
§416(b), that the Commission stay the = block "Election Date" of
June 8, 1998.¥ For the reasons set forth herein, the Electiom
Date must be stayed until a date not less than thirty days
following: (1) resolution of procedural and substantive issues
concerning the role of the T.S. Department of Justice (DQJ) in
inmplementing the alternative fiﬁancing options the Commission has

adopted in this proceeding; (2! Commisgion action on pending

Nextuave ig a holding company whose wholly owned subzidiaries, Next®ave
Persangl Commnications Inc. and NexcWNave Power Partners Inc., hold

personal commupications gervice (™ PCS” } licensgs in the ¢ block and
D/B/F/ blocks, respectively.

See Wireless Telecommmnicavrions Bureay Announces June 8, 1998 EBlection
Date For Broadhand PCS C Rlock Licensees, DA 98-741, rel. Apzr. 17, 1998;
saealsomdnencofuheccmmsmn'shnesuguqu £
Payment Fizancing Fo¥ Perscmal Commmications Services (PCS) Licenses,
Order on Recomsideration of the Second Report and Order, 63 Fed. Req.
17112 (Apr. 8, 19%6) (™ Second Resrtrucruring Oxder” ! .
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control group ownership and affiliation rules; and (3) Commission

action that, in the wake of its proposed settlement in the Pocket

bankruptcy proceeding and the recent federal bankruptcy court

ruling involving General Wireless, Inc. (GWI Decisionm).’

establishes a framework of options for C block licensees that

promotes the build out of their “competitiVe PCS petworks and

eliminates distorted :.ncant 1ves

to seek alternative financing
arrangements in bankruptcy.

I. INTROXCTION

In the ghort time since the FCC adopted the Second

Restructuring Order in this Docket, both the Commission and the
wireless industry have been subjected to unprecedented
developments and uncertainty.’ Until certain critical components
of that uncertainty are ramvec;, the C-RBlock designated entities
(*DEs") for which Congress specifically charged the Comission
with creating competitive opportunities are simply not in a
position to make any informed decision.

Most importantly, issues that go to the core of the
decisions each licensee must make on Election Day remain

unresolved. The Commission and the DOJ have yet to announce

whether C block restructuring options involving license surrendex

See In Re GWI PCS, Inc. No. 397-39676-5AF-11 (Bankr. H.D. Tex, Apr. 24,
1998) .

Oo May 8. 1998, nupexous parties requested reconsideration of the Secoud
Restrucruring Ordtr Many of those parties reguested zelief which, if
provided. would materially alrer the licenss payment options ava:.la.‘nlo

to many C block licensees, and would impact the decision making process
of vireuwally every C block licensee
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and removal of associated debt obligations require the DOT's

approeval, or, 1f such approval is regquired, what the procedures

for securing such approval will he. Without certainty on this

issue, C-Block licensees cannot know the effectiveness of zny

elecriop they may make. 1In addizicn, certain core changes to the

Commission's control group structure and affiliation rules that
directly impact C-Block licensees remain in limbo.

Finally, while Congress has repeatedly admonished the

Comission not to create a skewed regulatory approach that

encourages bankruptey rather than build out, this circumstance
now exists., Firsct, contemporaﬁaous with its publication of the
Restructuring Order, the Commission, whose staff had consistently
advised C block participants in the Restructuring Process that
thare would be no separate deals in bankruptey, officially
entertained such a settlement in the Pocket proceeding. Purther,
barely two weeks after oublic notice of the Restructuring Order,
a federal bankruptcy court ruled against the Commission on a

constructive fraudulent transfer cause of action brought by GWI.

The GWI Decision has made the options offered by the Commission

to C block licengsees totally impracticable within the currant
time schedule. Taken individually or as a whole, these

considerations warrant staying the Election Date.
IT. SIANDARD

The Commission employs a four-factor test in determining
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whether to stay an order.? The =est requires assessment as to

whether (1} a movant is likely to prevail on the merits; (2} a

movant will suffer irreparable harm wn the absence of a stay; (3}

a stay will not injure ocher parties:; and (4) a stay is in =he

public interest. These factors are not to be applied rigidly.

rather, "[tlhe test is a flex.i.ble one" ¥ As the Commission has

recently recognized, ra sx:ay may he granted based on a high

probability of success and some mjuxy or vice-versa¥.’ In the

current situation, all four factors support granting the instant

motion and thereby gtaying rhe Electicn NDate.
IIT. ARGUMENY

A. The Commission Has Publicly Conceded That

C Block I.:.:anseas Curran:ly Laek Infomt:.m.

=3 To Dat 4

On March 30, 1998, Chairman Rennard wrote a Jletter

responding to gquestions pdsed by =he leadership of the House
Commerce Committee concerning resolution of unresolved, cxritical

issues such as the Commission's Part . Re-write of attriburion

and control group rules,® and coordination with the Department

of Justice on debt forgiveness procedures for licensees aelecting

iom oxder, 12 FCT Red 21872, DA 97-2622, rel. Dec. 17,
1997) (Com. Car. Bur.) (* PCIA Stay Oxder” ); UVipginis pstroleun Jobbers
das'n v. FPC, 259 ¥.2d 921, 925 (D.C. Cir. 1958):
Ixapsit Comun v. Holiday Tours, Ine., 559 F.2d 841, 843 (D.C. ir.
1977} .

& Popuisreion Ingt. v, Mchherson, 797 F.2d 1062, 1078 (D.C. Cir. 1986).

v . &t n. 22, citidg Cu 4

W_me_g TT? F.2d 972, 274 (n.C. Cixr. 198S8).

Amendment of Part I of tha Commissian’s Rules - Competitive Bidding
Progedures, FOC %7-413, rel. Dec. 31, 1997
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£o return some or all of their C-Block spectrum. In that letter,
Chairman Kennard conceded zhat resolution of these issues is
¢critical to allowing C-Bloék. ;Licezisees ‘to make business
decisions with full knowledge of Fhe governing rules.™ In his
letter, Chairman XKemnard also no*:ed that the Commission would
consider these igsuss in a cimely {:rianner so that licensees could
make informed and meaningful dec:isiions, gpecifically stating that
the Commission would “imsure adeption of the rules well in
advance of the election date.” X

Chairman Xennard's 1e#ter demonstrates that the

Commission fully appreciates tha& action ou key issues is a

prerequisite to heolding an Electién As of this date, however,
t

such action has not occurred. Tt is wholly unreascnable,

arbitrary, and capricious Zor che.i Commission to force lLicensees
to make critical business decisfions involving the waiver of
proverty vrights without adequate information. Against this
background, MNextWave respec:fullyg submits chat it has made =&
subgtantial caee on the merits, a.n}d that a stay should be granted
in this instance. |

B. Absent a Stay, NextWave
Will suffey Irreparable Haxp

The next factor to be addressed in any stay ruling,
irreparable harm, also weighs strohgly in favor of granting a stay
in this instance. Here, a movant i';eed demonstrate only harm which

cannot be remedied for the "monejirm time, and energy necessarily
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expended in the absence of s stay” ¥ It is well settled thac
mfury is "irreparabler if no practical remedy exists to repair
it.¥® Thus, even where there are pending administrative appeals.
if the proceeding is too protracted, egquity may intervene.® Even
racoverable administrative monetaxry loss may  constitute

irreparable harm "where the loss threatens the very existence of a

movant ‘s businesgr ¥/

Were NextWave and other C Block l:l.censees forced to select
from the currxrent menu of options, the Commission would effectively
guarantee substantial and irreparable harm to such licensees.
Ahsent Commission action on the DOJ, Part 1 Rewrite, and
GWI/Pocket iscues, licensees will be forced to choose from a menu
whose procedural foundation remains unconstructad. Given this
uncertainty, business plans capnat be firmly negotiated. Tf
licensees are forced to turn in one or more of their licenses
under these c¢ircumstances, those licenses, wﬁich represent the
essential charter of any wireless business, are gone. There are

no articulated Commission procedures for retrieving them.

Even if subsequent recapture were a ‘hypo\:i:etical possibility

as an adminigtrative matter, recapture would be upavailing as a

mattar of commercial fact. NextWave paid wmore than ome-half

-,

Y Virgigis Petroleus, supra, 259 F.2d ar 925,
%% ' '

PE—

W%&W' 466 E’.(zd 345, 3586, at a.9
c. G . ZevigQ on other cyoumde, 415 U.S. 1 (1974}, vagated, 466
F.2d and 495 £.2d 1074 (D.C. Cix. 1974)- ’ ‘

o -
¥  see, &B&._MM_; 270 U,5. S87, 591 (1926).
W

See, Wigcomgin Gas Co v. PERC, 7S8 P.2d 669, 674 (D.C. Cir. 1988).
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billien dollars for the property rights that derive from its C-

Block licenses. Those licenses were acquired pursuant to a

carefully crafted business plan. NextWave has entered inte

commercial relationships with equipment vendors and customers,

based on that business plan. Any forfeiture of licenses would

necessarily disrupt that plan and +those relationships.- The
resulting disruption and losses; could npt: be restored cven if the

licenses ult::.mately were retr:.eved because it is a fact of
commercial life that, once vendors and custoners move to establish

new relationships, they are generally unwilling and often unable

to resume their former relaticnships. Put simply, wmoving forward

with an election while key issues remain unclarified, is a
violation of the Commission's statutory charter to license
spectrum in the public interest and it's £iduciary
responsibilities in its role as commercial lender to C block
licensees.

NextWave and all other C bleck licensees do not have the
option of retaining 211 of their licenses and allowing Election
Day to pass without making an election, on the chance that the FCC
or a court eventually will resolve pending issues. The Commission
has made clear that Election Day is a one-time-only, all-or-
nothing propositicn, and that any entity that fails to choose
alternative options that day has forsworn such alternatives
forever. Thus, abseat a stay, NextWave will be
harmed.

irreparably
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c. A Stay Would Not Harm
ng ;n;;eresggg_ zartieg
On this issue, a movant needs te show that issuance of & stay

would not have a "sexrious adverse effect" on other interested

persons.*® The injury to other parties cannot be speculative ar

slight: rather, others must suffer some serious and palpable

injury resulting from a grant of this petition. The only two

categories of interested parties affected by this petition are:

(1) other C Block licensees similarly situated o NextWave; and

(2) potential participants in a C block reauction. No one in

either category will suffer any measurable harm, much less a

seriocus adverse effect, as a resul: »f staying the Election Date

The vast majority of C-Block Licensees would be relieved to

have additional time to agsess their options, work out

disaggregation or partitiening arrangements, or otherwise finalize
plans with respect to their spectrum. All face the same decision
making process as NextWave, and today all have the same incomplete

information on which to base such an important determimation. In

any event, grant of a stay would not delay any decision that they

may desirs to take. Indeed, the Commission has received numercus

Petitions £or Further Reconsideration that request action on the

issues discussed herein prior to regquiring licensees to make an

election. None of those petitions have been acted upon at this

writing. Thus, a stay would benefit. not harm, this category of

interested party.

¥  Virgipia Petxoleum, ggpgm, 259 F.2d at 925
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Potential applicants Zor the upcoming FCC re-auction of -

Block spectrum also will not be harmed by a stay. Any argument
that a stay could delay their entry into the marketplace is

theoretical, not real. It is also speculative. There is =ao

certainty, or even near certainty. that granting a stay will delay
re-auctions, or that potential participants in such reauctions

will be the high bidder on any spectrum auctioned therein. In any

event, whatever delaying effect a stay may have upon reauctions is
entirely within the Commission's discretion. Rapid and
appropriate action by the Commission on the issues discussed

herein will ensure that delay, if any. will be de minimis.

In sum, no substantial harm will come to amy othexr interested
party as a result of granting of this petition.
D. Granting This Petition Will
Farther The Public Interest
The interests of private litigants must give way to the

realizacion of public purposes.®® In assessing where the public

intaregt lies, the Commission must look £irst to its congressicnal

mandate. When Congress granted te the Commission authority to

conduct auctions, it directed the Comission ©© make genuine

opportiumities available to small business * The mandate is a

continuing one, as the Commission recognized when it determined

that restructuring was necessary.

Congress' directive covers both substantive and procedural

&

Tirgisia PgCrolenm, sypra, 259 P.2d at 925

-4 omeilue Budget Reconciliation Acz of L1993, Pub. L. Mo. 103-66, Title VI,
Sec. 6002(b}, 107 Star. 313 (1993} .
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decisions. In determining whether =0 grant this motion, the

Commission wust asgsess whether inaction will impaixr the

opportunities available to small business. BAs detailed above. the
Commission's decision to grant »r deny a stay will undoubtedly

have material and permanent consequences to NextWave and other

similarly situated licensees.

Granting this petition will further the public interest.

Giving NextWave and other C block licensees the informaticn they

need to make ratiocmal <choices on election day will foster

competition, preserve the ecconomic viability of numerous small

businesses, and expedite administrative action on the undexlying

issues which have lead to this petition.

Expediting administrative action is perhaps the Kkey

consideration here. NextWave has expressed its views to the

Commission on all of the currently unresolved issues discussed in

this petition. While NextWave believes those views should be

adopted by the Commission, the overarching point here is how

important is it for the Commission to make comsidered decisions

and announce them expeditiously, prior to election day.
The public interest also favors preserving the vigbility of

existing eatities that have paid over $1 billion to the federal

government and commenced the construction and build-out of

competitive PCS networks. Grant of a stay would also serve the

public interest by anhancing competition.

advanced by C-Block licensees are

Business strategies

congistent with, and in fact

facilitate, the Commission‘s goals concerning the pyovision of
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competitive telecommunicaticns services and the parxticipation of
small businesges, women and uinorities in the provision ©of such
services. C block licensees sghould be given every reasonable
opportunity to succeed in the marketplace, both because of what
they have contributed to date and because of how they are
positioned to contribute in the future by rapidly deploying
competitive PCS services across the countxy.

Iv. CONCTUSION 000 ) ’

NextWave has demonstrated herein a reasonable basis for
staying the Election Date. The decisions licensees must make when
that day arrives involve, potentially, the voluntary alienation of
their ultimate charter as regulated wireless carriers -- theix
licenses. It is nonsensical for NextWave and others to be
required to make guch decisions when the Commissior itself has
publicly admitted that information oritical tc the decision making
process is not yet available. Under those circumgtances, NextWave
likely will prevail on the wmerits of ics pending further
reconzsideration petition, which requests action on the DOJ, Part |
Rewrite, and GWI issues prior to Election Day. NextWave also will
be harmed irreparably in the absence of a stay. Other interested
parties will not be injured in any meaningful way by grant of a

stay, and the public interest would be served by such grant. For

these reasons, NextWave resgpectfully requests that the instant

petition be granted.
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NextWave also respectfully requests that che Commission act
on this request expeditiously.

Respectfully submitted,

Mw&

—_ 1 Wack

- 1 Regan

VE TELECOM INC.

1101 Pennsylvania Ave,, N.W.
Suite 805

Washington, D.C. 20004
{202~347-2771)

May 22, 1998
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Certificate of Service

1, Tricia Hall, hereby cemify that on this 22th day of May, 1998, a copy of the antached

Petition for was mailed via U.S. Post Office, first class postage prepaid, to the following:

Mr. Daniel Phythyon *

Mr. Geeald P. Vagghan*

Ms. Rosalind Allen*

Ms. Jeamne Poltromieri*
Wireless Telecommunications Bureau
Federal Commmmications Commission
2025 M Stxeet, N.W_, Room 5002
Washington, D.C. 20554

Ms. Amy Zaslov*

Ms. E. Rachel Kazan*

Ms. Sandra Dammer *

Mr. Mark Bollinger *

Ms. Audrey Bashkin*

Ms. Julie Buchanan*

Anctions Division

Wireless Telecommmuications Burean
Federal Commmmications Commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554

The Honorable William Kenmard *
Federal Communications Cooxmission
1919 M Strect, N.W_, Room 814
Washington, D.C. 20554

Mr. John Nakahata™

M. Ari Fitzgerald®

Office of Chairmam Kenpard

Federal Commumications Cormmmission
1919 M Street, N.W,

Washington, DC 20554

The Honorable Susan Ness*

- .

Federal Commumnicarions Cammission
1919 M Streer, N.W., Room 832
Washington, D.C. 20554

Mr. James Casserly*

Mr. David Siddall™*

Office of Commissioner Ness

Federal Commrmumications Commission
1919 M Street, N.-W., Room 832
Washigton, DC 20554

The Honoreble Harold Furchtgott-Roth *
Commissioner

Federal Cosmoumications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

Mr. Peul Misener*

Office of Commuissioner Furchtgott-Roth
Federal Commumcations Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

The Honorable Michae] Powell *

- .

Federal Commmmcations Commrission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Ms. Jane Mago*

Mr. Peter Tentmla®*

Office of Commissioner Powell
Federal Commmmications Commission



The Honarable Gloria Tristani =
Commissioner

Federal Commumications Commission
1919 M Swreet, N.W,, Room 826
Wasbington, D.C. 20554

Mzr. Rick Chessen*

Office of Commissioner Tristani
Federal Commr-mcarions Commyission
1919 M Sureet, N.W., Room 826
Washi . gton, D.C. 20554

Mr. Lloyd Randojph

United States Department of Justice
1100 L Street NW Room 10008
Washington, DC 20005

CIT R LI ST L e R

Mr. Chris Wright, Esq.*

Mr. David Horowitz, Esq.*

Mr. Stewart Block, Esq.*

Office of Geaeral Commsel

Federal Commumications Commission
1919 M Street, N.W. 6* Floor
Washington, DC 20554

Jexe W. Glover

S. Jenell Trigg

Office of Advocacy

U.S. Smail Business Administration

409 Thixd Street, SW, Ste 7800

Washington, DC 20416

ﬁﬁ@gé&mﬂ—m ' i

* Via Hand Delivery



